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November 13, 2018 
 
VIA ELECTRONIC FILING  

Honorable Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington DC 20426 
 

West Canada Creek Hydroelectric Project (FERC No. 2701) 
Supplemental Response to FERC Additional Information Request - Public Domain 

 
Dear Secretary Bose: 
 
Erie Boulevard Hydropower, L.P. (Erie or Licensee), a Brookfield Renewable company, is the 
Licensee, owner and operator of the West Canada Creek Hydroelectric Project (FERC No. 2701) 
(Project). The West Canada Creek Project consists of two developments, Prospect and Trenton, 
and is located on West Canada Creek in Oneida and Herkimer counties, New York. The current 
license for the West Canada Creek Project expires on February 28, 2023. Erie is pursuing a new 
license for the Project using the Commission’s Integrated Licensing Process (ILP). On February 
28, 2018, Erie filed a Notice of Intent (NOI) and Pre-Application Document (PAD) with the 
Federal Energy Commission (FERC or Commission) to initiate the ILP.  
 
On April 30, 2018, FERC issued a notice of the PAD and NOI filing and commencement of the 
pre-filing process and requested comments and study requests. FERC concurrently issued 
Scoping Document 1 (SD1) for the Project to identify the subject areas to be addressed in 
FERC’s environmental analysis of the Project relicensing pursuant to the National 
Environmental Policy Act (NEPA). On May 30 and May 31, 2018, FERC held the agency and 
public scoping meetings at the Town of Trenton Municipal Center in Barneveld, New York, and 
a site visit on May 30, 2018 at the Project. Comments on the PAD and study requests were due 
on June 29, 2018.  
 
By letter dated June 28, 2018, FERC submitted an Additional Information Request (AIR) and 
comments on the PAD to Erie, requesting that Erie provide additional information FERC deemed 
necessary to adequately assess potential project effects on environmental resources. FERC 
requested that Erie provide responses to the AIR with the Project Scoping Plan (PSP), unless 
otherwise specified in the additional information request. 
 
On August 13, 2018, Erie submitted responses to FERC’s Schedule A – Comments on the PAD 
and Additional Information, as requested in FERC’s letter dated June 28, 2018. Erie contacted 
FERC staff to request an extension for the filing of the response to AIR items 5 and 8 and 
received authorization to file AIR 5 and 8 on or before November 11, 2018.1 Accordingly, 
following is Erie’s responses to AIR No. 5 and 8.  
                                                 
1  Since November 11, 2018 is a Sunday and November 12, 2018 is a federal holiday (Veterans’ Day), this AIR 
Response is being filed on November 13, 2018 -- the next business day following November 11, 2018.  
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Public domain attachments referenced in the AIR response are provided as referenced. Some of 
the information included in Erie’s AIR response is Privileged Information as defined by the 
Commission at 18 CFR § 388.112, and this information has been removed from the public 
version of the AIR response. In accordance with the Commission’s filing guidelines, all 
Privileged Information is included in a separate filing that has been clearly labeled as Privileged. 
Referenced attachments that contain Privileged Information are provided under separate cover as 
referenced. 
 
RESPONSE TO FERC AIR 5 – WEST CANADA CREEK AGREEMENTS 

FERC AIR 5: On page 4-13 of the PAD, you state that Hinckley Reservoir is operated in 
accordance with the 2012 Operating Diagram and governed by legally binding agreements 
between the New York State Canal Corporation (Canal Corporation), Mohawk Valley Water 
Authority, and Erie Boulevard Hydroelectric, L.P. (Erie). So that staff can better understand the 
past and present flow regulation and hydropower operation in West Canada Creek, please 
provide a copy of the current operating agreement as well as any previous operating agreements 
between Erie and the Canal Corporation. In addition, please describe the purpose of the most 
recent operating agreement and 2012 Operating Diagram and why Erie’s previous agreement 
with the Canal Corporation was updated. 
 
Erie Response:  

Competing interests regarding water use and allocation on West Canada Creek extend back to 
the original water rights bestowed in the late 1800s. These interests involve water use and 
allocation for municipal water withdrawals, canal navigation, hydropower operations, reservoir 
operations, provision of downstream flows for aquatics/fisheries, and recreation purposes. From 
the early 1900s to the present day, these competing interests have led to numerous public-private 
contractual arrangements, legal challenges, settlement agreements and various other agreements 
between multiple parties. Litigation in some cases has resulted in adjudication up to level of the 
Appellate Division of the New York State Supreme Court interpreting the historic agreements 
and clarifying water rights. 
 
The 2015 Settlement Agreement (2015 Agreement) between Erie, the State of New York, New 
York State Canal Corporation (NYSCC), and the New York State Thruway Authority (NYSTA) 
is the result of this long history of legal conflicts and agreements. Collectively, the 2015 
Agreement and 2012 Operating Diagram recognize Erie’s vested rights that were established 
through agreements beginning in 1905, prior to the enactment of the Federal Water Power Act 
(1920) or the Federal Power Act (1935). The 2015 Agreement and 2012 Operating Diagram 
superseded a 1920 Operating Diagram. In the 1980s, FERC issued licenses for the Gregory B. 
Jarvis and West Canada Creek Hydroelectric projects consistent with the 1920 Operating 
Diagram. As outlined in more detail below, Erie’s long-standing water rights have been affirmed 
and documented in applicable deed restrictions, subsequent agreements, and Court decisions that 
have spanned over 90 years.   
 
Table 1 provides a summary of key agreements associated with water regulation on West Canada 
Creek in relation to the West Canada Creek Project. Key entities involved in these agreements 
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include NYSCC, Erie (or its predecessor Utica Gas & Electric Company (UG&E)), and the 
Mohawk Valley Water Authority (MVWA) (or its predecessor Consolidated Water Company of 
Utica, New York (CWC)). These agreements are provided in Attachment A, which is being filed 
as Privileged Information as defined by 18 CFR §388.112, as the agreements contain 
confidential legal and financial information for the parties involved in these agreements.  
 
Erie was not involved in the development of the 2012 Operating Diagram. Instead, these 
operating parameters were created as part of a 2013 settlement entered into following litigation 
in New York State Supreme Court between MVWA, NYSCC, and the State of New York.  
 
The 2012 Operating Diagram did not appropriately recognize Erie’s water rights. A 2014 
decision by the Appellate Division of the New York State Supreme Court clarified Erie’s water 
rights by interpreting an operative clause in a 1921 agreement between the State of New York 
and UG&E (1921 Agreement), which agreement had memorialized water rights established 
much earlier. Therefore, the 2015 Agreement became necessary to address Erie’s water rights. 
See further discussion in the narrative description of the timeline below. 
 

TABLE 1 PRESENT TO PAST TIMELINE OF KEY AGREEMENTS AND EVENTS IMPACTING 
WEST CANADA CREEK 

DATE AGREEMENT/PARTIES KEY COMPONENTS 
1/15/2015 Settlement Agreement and 

Mutual Release - The State 
of New York; NYSCC; 
NYSTA; Erie  
 
Attachment A-1 

• Amends, modifies and supplements the 
Memorandum of Agreement dated 
6/14/1921  

• Establishes that the 2012 Operating 
Diagram replaces the 1920 Operating 
Diagram 

• Establishes protocols for State 
reimbursement of Erie for lost generation 
revenue 

• Establishes communication procedures 
02/01/2013 New York State Supreme 

Court - Stipulation and 
Order of Final Settlement 
and Amendment of the 
December 27, 1917 
Agreement between the 
State of New York and 
CWC (Predecessor of 
MVWA) 
 
Attachment A-2 
 
Erie is not a party to this 
agreement 

• Formalizes use of 2012 Operations Diagram 
for Hinckley Reservoir (Hinckley) operation 

• Grants MVWA rights to withdraw from 
Hinckley 75 cubic feet per second (cfs) 

• Requires State to keep Hinckley at elevation 
1,195 ft or higher except in times of unusual 
drought  

• Reaffirms 1917 Agreement  
• Amends the 1917 Agreement that 

established the 1917 Operations Diagram 
(used from 1917 to 2012) 
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DATE AGREEMENT/PARTIES KEY COMPONENTS 
06/14/1921 Agreement between the 

State of New York and 
UG&E 
 
Attachment A-3 

• Established the 1920 Operating Diagram 
• Requires State to discharge water stored in 

Hinckley in accordance with 1920 
Operating Diagram 

• Notes intent of agreement is to operate 
Hinckley so that after serving canal 
interests, stored water will be used for 
downstream power generation on West 
Canada Creek 

12/27/1917 Memorandum of Amended 
and Supplemental 
Agreement between the 
State of New York and 
CWC 
 
Attachment A-4 

• Establishes water withdrawal right of up to 
75 cfs for CWC; withdraw a 24-hour 
average of 75 cfs for consumptive use with 
an instantaneous maximum withdrawal of 
85 cfs 

• Requires CWC to establish and maintain 
storage reservoir(s) above Hinckley (e.g., 
Gray Reservoir) to supplement flow and 
fulfill 3 contracts CWC has with 
downstream users 

• Requires State to operate Hinckley to allow 
CWC to fulfill these contracts 

• Does not affect prior agreements between 
CWC and UG&E executed on 3/10/1905 

Date Agreement/Parties Key Components 
03/10/1905 Contract between CWC and 

UG&E 
 
Attachment A-5 

• Water taken by CWC will not diminish 
generating capacity of UG&E’s plant as it exists 
or is expanded in future 

• CWC would not take water from West Canada 
Creek when flows are insufficient to support 
downstream power generation and will make 
up any flows it does take using stored water 

• CWC will store at least an aggregate of 
500,000,000 gallons annually upstream of 
UG&E; CWC only allowed to store flows in 
West Canada Creek after flow to West Canada 
Creek was adequate to meet downstream power 
needs  

1897 - 1901 Utica Electric Light & Power 
Company2 

• The Utica Electric Light and Power Company 
formed - secured water rights to West Canada 
Creek and began construction of the Trenton 
dam and powerhouse 

                                                 
2  In 1902, the Utica Electric Light and Power Company merged with the Equitable Gas and Electric Company of 
Utica to form Utica Gas and Electric Company. 
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Narrative Description of Timeline 
 
During the period 1897-1899, Erie’s predecessor Utica Electric Light and Power Company 
(UEL&P) formed and secured land and water rights and began construction of the Trenton dam 
and powerhouse. In 1902, UEL&P merged with Equitable Gas and Electric Company of Utica to 
form UG&E. CWC entered into a contract with UG&E in 1905 in which CWC agreed to not 
impact the operation of the Trenton Falls hydropower project or the planned Prospect project by 
not withdrawing water unless there was sufficient water for operation of the project(s) and/or 
water would be provided from upstream reservoirs. The CWC installed a water intake at the site 
of the present-day Hinckley Reservoir to provide water to the City of Utica in the early 1900s. 
 
Meanwhile, in response to the Barge Canal Act of 1903, the State of New York appropriated the 
land necessary to construct the Hinckley Reservoir. The Hinckley Dam was completed in 1915 
for the purpose of supplying water to the Barge Canal. UG&E filed claims in the Court of Claims 
for the State of New York for diminution of property value and other damages as a result of the 
construction, maintenance, and operation of the canal works and structure. In June 1921, New 
York State and UG&E settled these claims. This agreement (Memorandum of Agreement 
between the State of New York and UG&E) established the 1920 Operating Diagram for 
operation of Hinckley Reservoir. In addition, the CWC filed a claim against the State due to 
extinction of its water rights by being cut off from access to water from its upstream Gray 
Reservoir on Black Creek. This claim was settled in a 1917 agreement between New York State 
and CWC. 
 
The West Canada Creek Project was issued a FERC operating license in 1983. This new 
operating license required a continuous minimum flow of 160 cubic feet per second (cfs) or the 
inflow to the Project, whichever is less, as measured immediately downstream of the NYSCC 
diversion weir (Morgan Dam), for the purpose of protecting and enhancing aquatic resources in 
West Canada Creek. FERC issued a license in 1982 to NYPA for the Jarvis Hydroelectric 
Project. In March 1984, NYPA obtained a permanent easement from the New York State 
Department of Transportation (NYSDOT) that provided property and other rights to construct 
and operate the Jarvis Project, required water to be released in accordance with the existing rule 
curve, and required operation in a manner that ensures Hinckley water levels sufficient to ensure 
Canal System navigation.3 The Jarvis Project was installed at Hinckley Dam in 1986. The 
current FERC license for the Jarvis Project requires the NYPA (as licensee for the Jarvis Project) 
to coordinate with Erie (as licensee for the West Canada Creek Project) and the NYSCC to 
maintain a continuous minimum flow of 160 cfs in West Canada Creek, as measured 
immediately downstream of the NYSCC diversion weir. 
 
In 2013, there were various lawsuits and counterclaims between the State of New York and 
MVWA (formerly CWC) regarding water withdrawals from and use of Hinckley Reservoir that 
were ultimately resolved in a 2013 Stipulation and Order of Final Settlement and Amendment of 
the December 17, 1917 Agreement entered by the New York Supreme Court between MVWA, 
NYSCC, and the State of New York (2013 Agreement). This agreement established the existing 

                                                 
3  The NYSDOT is predecessor to the NYSTA. The Hinckley dam, reservoir and associated lands are owned by the 
people of the State of New York under the jurisdiction of the NYSCC, formerly a subsidiary of the NYSTA. 
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2012 Operating Diagram. Erie was not involved in the development of the 2012 Operating 
Diagram and was not a party to the 2013 Agreement. 
 
As a result of this 2013 Agreement, the NYSCC implemented the 2012 Operating Diagram, 
which replaced the existing 1920 Operating Diagram. The implementation of the revised 
Operating Diagram was in conflict with the 1921 Agreement, and Erie filed claims against the 
New York State, NYSCC and NYSTA for breach of contract. In January 2014, the Appellate 
Division (Third Judicial Department) of the New York Supreme Court ruled that the Defendants 
breached the 1921 Agreement. These claims subsequently were settled in a judicially-approved 
2015 Settlement Agreement between State of NY, NYSCC, NYSTA, and Erie that established a 
process for identifying and addressing Erie’s vested water usage rights pursuant to the 1921 
Agreement.    
 
Erie does not control Hinckley Reservoir releases or Jarvis Project operations; rather, NYSCC 
controls, on a day-to-day basis, the Hinckley Reservoir flow per the 2012 Operating Diagram. 
 
References 
 
Erie Boulevard Hydropower, L.P. (Erie). 2018. West Canada Creek Hydroelectric Project  

(P-2701) Pre-Application Document, February 28,2018. Available at: 
http://www.westcanadacreekproject.com 

New York Power Authority (NYPA). 2017. Gregory B. Jarvis Project (P-3211), Relicensing  
Pre-Application Document, June 2017. Available at: 
http://www.jarvis.nypa.gov/Lists/JARVIS%20Relicensing%20Documents/Attachments/1
25/Jarvis_PAD.pdf 

 

RESPONSE TO FERC AIR 8 – GRAY’S RESERVOIR 

FERC AIR 8:  At the public scoping meeting on May 30, 2018, a member of the public inquired 
about the effects of the removal of Gray’s Reservoir, a reservoir previously located upstream of 
Hinckley Reservoir on Black Creek, on downstream hydropower operations. So that staff can 
evaluate potential cumulative effects of the elimination of Gray’s Reservoir on flows in West 
Canada Creek, please describe any changes in flow releases or hydropower operation at the 
West Canada Creek Project as a result of the removal of Gray’s Reservoir. 
 
Erie Response:  

Gray Reservoir, located on Black Creek, a tributary of West Canada Creek, was constructed in 
1907, had a capacity of 1.2 billion gallons (323-acre impoundment), and was owned by the 
MVWA. MVWA removed the Gray Reservoir dam in 2002. As stated in the Upper Mohawk 
Valley Regional Water Board report on the Gray Reservoir Project (2000), the Gray Reservoir 
dam had been classified as a high risk due to disrepair and release gates had been open for over 
20 years (prior to dam removal). However, this reservoir still provided dynamic water storage 
due to the small size of the release gates.  
 

http://www.westcanadacreekproject.com./
http://www.jarvis.nypa.gov/Lists/JARVIS%20Relicensing%20Documents/Attachments/125/Jarvis_PAD.pdf
http://www.jarvis.nypa.gov/Lists/JARVIS%20Relicensing%20Documents/Attachments/125/Jarvis_PAD.pdf
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As part of a 1917 contract in the form of a Memorandum of Amended and Supplemental 
Agreement between the CWC (predecessor to the MVWA) and the State of New York (1917 
Agreement), the CWC was required to maintain a supplemental reservoir (one or more) within 
the Hinckley watershed to replace CWC withdrawals. At the time of the 1917 Agreement, the 
CWC withdrew an amount less than 25 cfs, and maintained Gray Reservoir with a capacity of 
1.2 billion gallons. The 1917 Agreement limited withdrawals to a maximum daily average of 75 
cfs and specified the supplemental reservoir capacity to be 2 billion gallons when the maximum 
diversion was 75 cfs. This agreement has been the source of litigation between the MVWA and 
the NYSCC. 
 
As stated in the PAD (Erie 2018), water to the West Canada Creek Project is supplied from 
Hinckley Reservoir outflows. Hinckley Reservoir is operated by the NYSCC in accordance with 
the 2012 Hinckley Reservoir Operating Diagram which became effective in 2013 by an 
agreement between NYSCC and MVWA dated February 1, 2013. As summarized in response to 
AIR 5, Erie was not party to that agreement.  
 
Removal of the Gray Reservoir has and may result in flow deviations by NYSCC from both the 
1920 and 2012 Operating Diagrams. Compensating water is therefore no longer available to 
West Canada Creek consumptive and riparian users due to the removal of this reservoir. As part 
of the 1917 Agreement, the State of New York agreed to maintain a reservoir with sufficient 
capacity to meet the obligations in this Agreement.  
 
Additional available information regarding Gray Reservoir is provided in Appendices B-1 and B-
2. 
 
References 
 
Erie Boulevard Hydropower, L.P. (Erie). 2018. West Canada Creek Hydroelectric Project  

(P-2701) Relicensing Pre-Application Document, February 28, 2018. Available at: 
http://www.westcanadacreekproject.com. 

New York Power Authority. 2017. Gregory B. Jarvis Project (P-3211) Relicensing  
Pre-Application Document, June 2017. Available at: 
http://www.jarvis.nypa.gov/Lists/JARVIS%20Relicensing%20Documents/Attachments/1
25/Jarvis_PAD.pdf  

Upper Mohawk Valley Regional Water Board. 2000. Gray Reservoir Project, Upper Mohawk 
Valley Regional Water Board, November 2000. See Attachment B-1.  

New York State Canal Corporation. 2008. Memorandum re Hinckley Reservoir Working Group 
Dissenting Opinion to Dr. N. Kim, New York State Department of Health, April 28, 
2008. See Attachment B-2.   

 
  

http://www.westcanadacreekproject.com./
http://www.jarvis.nypa.gov/Lists/JARVIS%20Relicensing%20Documents/Attachments/125/Jarvis_PAD.pdf
http://www.jarvis.nypa.gov/Lists/JARVIS%20Relicensing%20Documents/Attachments/125/Jarvis_PAD.pdf
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Summary 

The public domain AIR electronic files can be downloaded through FERC’s eLibrary at 
https://www.ferc.gov/docs-filing/elibrary.asp by searching under the Project’s docket P-2701, 
and can also be downloaded from the Project’s relicensing website at: 
http://www.westcanadacreekproject.com.  
 
Erie looks forward to working with FERC staff, agencies, Indian tribes, local governments, non-
governmental organizations, and members of the public to develop a license application and 
supporting record that fully meets regulatory requirements in relicensing of the West Canada 
Creek Project. If you have any questions concerning this AIR filing, or need additional 
information, please contact me at (315) 598-6130 or via email at 
steven.murphy@brookfieldrenewable.com. 
 
Sincerely, 
 
 
 
Steven Murphy 
Director, Licensing  
Brookfield Renewable 
 
Attachments: Attachment A – FERC AIR 5 – Project Operations Agreements AIR Response  
  Attachment B – FERC AIR 8 – Gray’s Reservoir  
 
cc: Distribution List 
 Jon Elmer 
 Pat Storms 
 Rick Heysler  
 
 

https://www.ferc.gov/docs-filing/elibrary.asp
http://www.westcanadacreekproject.com/
mailto:steven.murphy@brookfieldrenewable.com
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Federal Governmental Agencies 
 
John Eddins 
Archaeologist/Program Analyst 
Advisory Council on Historic Preservation 
Office of Federal Agency Programs 
401 F Street NW, Suite 308 
Washington, DC  20001-2637 
jeddins@achp.gov 
 
Bruce Maytubby 
Bureau of Indian Affairs 
Eastern Regional Office 
545 Marriott Drive, Suite 700 
Nashville, TN  37214 
Bruce.Maytubby@bia.gov 
 
Michael Penpony 
National Oceanic and Atmospheric 
Administration 
Greater Atlantic Regional Fisheries Office 
55 Great Republic Drive 
Gloucester, MA  01930-2276 
Michael.Penpony@noaa.gov 
 
Joseph Seebode 
Deputy District Engineer 
U.S. Army Corps of Engineers, New York 
District 
26 Federal Plaza 
New York, NY  10278-0090 
 
Andrew Raddant 
Regional Environmental Officer 
U.S. Department of the Interior 
Office of Environmental Policy and 
Compliance, Northeast Region 
15 State Street, 8th Floor 
Boston, MA  02109 
andrew_raddant@ios.doi.gov 
 
 
 
 
 

Andrew Tittler 
Agency Counsel 
U.S. Department of the Interior 
One Gateway Center 
Suite 612 
Newton, MA  02458 
andrew.tittler@sol.doi.gov 
 
Peter Lopez 
Deputy Regional Administrator 
U.S. Environmental Protection Agency, 
Region 2 
290 Broadway 
New York, NY  10007-1866 
lopez.peter@epa.gov 
 
David Stilwell 
U.S. Fish and Wildlife Service 
New York Field Office, Region 5 
3817 Luker Road 
Cortland, NY  13045 
david_stilwell@fws.gov 
 
Steve Patch 
U.S. Fish and Wildlife Service 
New York Field Office, Region 5 
3817 Luker Road 
Cortland, NY  13045 
stephen_patch@fws.gov 
 
John Wiley 
U.S. Fish and Wildlife Service 
New York Field Office, Region 5 
3817 Luker Road 
Cortland, NY  13045 
john_wiley@fws.gov 
 
Kevin Mendik 
Environmental Protection Specialist 
U.S. National Park Service 
15 State Street 
Boston, MA  02109 
Kevin_Mendik@nps.gov 
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Duncan Hay 
National Park Service, Northeast Region 
15 State Street 
Boston, MA  02109 
duncan_hay@nps.gov 
 
 
State Governmental Agencies 
 
Jonathan Binder 
Chief, Energy and Climate Change Section 
Office of General Counsel, New York State 
Department of Environmental Conservation 
625 Broadway 
Albany, NY  12233-0001 
jonathan.binder@dec.ny.gov 
 
Chris Hogan 
New York State Department of 
Environmental Conservation 
625 Broadway, 4th Floor 
Albany, NY  12233 
cmhogan@gw.dec.state.ny.us 
 
Todd Phillips 
New York State Department of 
Environmental Conservation 
Division of Environmental Permits, Region 
6 Utica Sub Office 
207 Genesee Street 
Utica, NY  13501 
todd.phillips@dec.ny.gov 
 
Terry Tyoe 
Regional Permit Administrator 
New York State Department of 
Environmental Conservation 
Division of Environmental Permits, Region 
6 Utica Sub Office 
Utica State Office Building 
207 Genesee Street, Room 1404 
Utica, NY  13501-2885 
dep.r6@dec.ny.gov 
 
 

Sita Crounse 
Office of General Counsel, New York State 
Department of Environmental Conservation 
625 Broadway 
Albany, NY  12207 
Sita.Crounse@dec.ny.gov 
 
Russell McCullough 
Acting Regional Fisheries Manager 
New York State Department of 
Environmental Conservation 
317 Washington Street 
Watertown, NY  13601 
russell.mccullough@dec.ny.gov 
 
Richard McDonald 
Aquatic Biologist 
New York State Department of 
Environmental Conservation 
317 Washington Street 
Watertown, NY  13601 
richard.mcdonald @dec.ny.gov 
 
David Erway 
Aquatic Biologist 
New York State Department of 
Environmental Conservation 
Utica, NY  13501 
david.erway@dec.ny.gov 
 
Matt Walter 
Habitat Biologist 
New York State Department of 
Environmental Conservation 
207 Genessee Street 
Utica, NY  13501 
matthew.walter@dec.ny.gov 
 
Christopher Balk 
Habitat Manager 
New York State Department of 
Environmental Conservation 
317 Washington Street 
Watertown, NY  13601 
christopher.balk@dec.ny.gov 
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Thomas Vigneault 
Regional Water Engineer 
New York State Department of 
Environmental Conservation 
Utica, NY  13501 
thomas.vigneault@dec.ny.gov 
 
Hon. Kathleen H. Burgess 
Secretary to the Commission 
New York State Public Service Commission 
Empire State Plaza 
Agency Building 3 
Albany, NY  12223-1350 
secretary@dps.ny.gov 
 
James Denn 
Public Information Officer 
New York State Public Service Commission 
Empire State Plaza 
Agency Building 3 
Albany, NY  12223-1350 
james.denn@dps.ny.gov 
 
Mark E. Slade 
Director, Licensing 
New York Power Authority 
123 Main Street 
White Plains, NY  10601 
Mark.Slade@nypa.gov 
 
John Callaghan 
Acting Executive Deputy Director of Canals 
New York State Canal Corporation 
30 S. Pearl Street, 5th Floor 
Albany, NY  12207 
John.Callaghan@canals.ny.gov 
 
Howard Goebel, PE,PH 
Deputy Director 
New York State Canal Corporation 
30 S. Pearl Street 
Albany, NY  12207 
 
 
 

Thomas McDonald, PE 
Professional Engineer II (C/E) 
New York State Canal Corporation 
30 S. Pearl Street 
Albany, NY  12207-2058 
 
Rose Harvey 
Commissioner 
New York State Office of Parks, Recreation, 
& Historic Preservation 
Empire State Plaza 
Agency Building 1 
Albany, NY  12238 
Rose.Harvey@parks.ny.gov 
 
Michael Lynch 
Division Director 
New York State Division for Historic 
Preservation 
Peebles Island State Park 
P.O. Box 189 
Waterford, NY  12188-0189 
 
Joanne Mitchell 
Assistant Regional Manager 
New York State Office of Parks, Recreation, 
& Historic Preservation 
Central Regional Office 
6105 E. Seneca Turnpike 
Jamesville, NY  13078 
 
Matthew Maraglio 
Coastal Review Specialist 
New York Department of State 
Office of Coastal, Local Government, and 
Community Sustainability 
One Commerce Plaza 
99 Washington Avenue 
Albany, NY  12231-0001 
Matthew.Maraglio@dos.ny.gov 
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Jeffrey Zappieri 
Supervisor 
New York Department of State 
Division of Coastal Resources, Consistency 
Review Unit 
One Commerce Plaza 
99 Washington Avenue 
Albany, NY  12231-0001 
Jeffrey.zappieri@dos.state.ny.us 
 
 
Legislative Bodies 
 
Kirsten Gillibrand 
U.S. Senate 
Leo W. O'Brien Federal Office Building 
11A Clinton Avenue, Room 821 
Albany, NY  12207 
 
Charles Schumer 
U.S. Senate 
100 South Clinton Street, Room 841 
Syracuse, NY  13261 
 
Elise Stefanik 
U.S. Congress 
88 Public Square, Suite A 
Watertown, NY  13601 
 
Claudia Tenney 
U.S. Congress 
555 French Road Suite 101 
New Hartford, NY  13414 
 
Peggy Rodriguez 
Office of Governor Andrew Cuomo 
207 Genesee Street, Room 707 
Utica, NY  13502 
 
Marc Butler 
New York State Assembly, District 118 
235 North Prospect Street 
Herkimer, NY  13350 
ButlerM@nyassembly.gov 
 
 

Joseph Griffo 
New York State Senate, District 47 
207 Genesee Street, Room 408 
Utica, NY  13501 
griffo@nysenate.gov 
 
James Tedisco 
New York State Senate, District 49 
636 Plank Road, 2nd Floor 
Clifton Park, NY  12065-2046 
tedisco@nysenate.gov 
 
 
Counties 
 
Sylvia Rowna 
Herkimer County Clerk 
109 Mary Street, Suite 1111 
Herkimer, NY  13350 
 
Patrick Russell 
District 15, County Legislature 
Herkimer County 
109 Mary Street, Suite 1310 
Herkimer, NY  13350 
legislatorrussell@roadrunner.com 
 
James Wallace 
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NEW YORK STATE CANAL CORPORATION 
Memorandum 

TO:	� Dr. Nancy Kim DATE: April 28, 2008 
New York State Department of Health 

FROM:	� New York State Canal Corporation 

SUBJECT:	� Hinckley Reservoir Working Group 
Dissenting Opinion 

The Canal Corporation and Thruway Authority (The Corporation) would like to commend all of 
the members of the Hinckley Reservoir Working Group for their diligent efforts to bring this 
important project to fruition.   The Corporation would especially like to recognize the staff from 
the Department of Health, led by Dr. Kim, for their leadership and countless hours of 
coordination and editing. 

The importance of the work accomplished by the Working Group cannot be overstated. 
Hinckley Reservoir is a resource used by many different entities for many different purposes. 
Perhaps the most important accomplishment of the Working Group was to bring these entities 
together for discussion about their individual uses and constraints.  It was integral, not only to the 
Report, but for moving into the future, that everyone understand the view points of all members 
of the Working Group.  The Corporation believes, as a result of this effort, a strong partnership 
has been developed among the parties that will help us address any challenges in the future.  The 
Corporation recognizes the importance of the other competing interests for the water supply 
provided by Hinckley Reservoir, especially drinking water, however, the Corporation’s legal 
obligation is the water supply for the Canal System. 

It was evident that the members of the Working Group could not come away with all of the 
issues resolved to their sole benefit. With this understanding, the Corporation approached the 
project with the objective of a compromise solution that would be best for all involved. As a 
result, the Corporation supports the Working Group’s Findings and Recommendations. It was 
never the Corporation’s intention to assemble a dissenting opinion; however, since other parties 
have chosen to do so, it was imperative that the Corporation document certain concerns. 

The Report does not include the Corporation’s analysis of how Hinckley Reservoir could be 
operated in the absence of compensating flows as a result of MVWA’s demolition of the Gray 
Reservoir Dam upstream of Hinckley Reservoir.  The absence of Gray Dam will not endanger 
the drinking water supply at current withdrawal rates, but will continue to have a detrimental 
impact on reservoir levels, canal navigation, hydropower generation and fisheries in the time of 
drought.  The Operating Diagram created in 1920 has withstood the test of time, including the 
drought of record, which occurred in 1964 (although Gray Reservoir was in operation during 



 
 

 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 

 
 

 

 1964). It is through the use of this 1920 Operating Diagram and its associated legal and 
contractual constraints that the Corporation and its predecessors have operated the reservoir for 
the benefit of all users, and must continue doing so.  Improved communications recommended 
by the Working Group will be very helpful in that regard. 

The Corporation fully supports the following Findings and Recommendations: 

1. Communications 

4. Data Gaps 

5. Working Group Data Archive 

8. Drought Region IV 

9. Planning and Advisory Group 

The Corporation supports the following Findings and Recommendations; however, the legal 
foundation from which MVWA is permitted to withdraw Hinckley Reservoir water is not 
adequately addressed: 

2. Drinking Water Conveyance 

6. Low Water Pumping 

10. Upstream Storage 

Hinckley Reservoir was built in 1915 to provide sufficient water to this highest point of the 
eastern section of the new Barge Canal and the Corporation is required by law to use it for that 
purpose.  MVWA and the Corporation inherited the obligations contained in the 1917 agreement 
which settled litigation over rights to the water for the city of Utica and other users.  Under that 
agreement  MVWA, has  a right to pass water through the reservoir, but its right is contingent on 
it maintaining  sufficient water  storage  reservoirs upstream  of Hinckley reservoir to make up 
for any adverse impact on Hinckley Reservoir water levels.  The agreement is not ambiguous 
concerning this obligation, and in fact states that without this upstream storage, MVWA has no 
right to draw Hinckley Reservoir water.  Furthermore, MVWA’s FERC license and water supply 
permit require compliance with the 1917 Agreement. 

In 2002, MVWA dismantled its only upstream reservoir, Gray, and now expects to use the State 
reservoir for its sole water supply, and also wants to increase the amount of water it can take to 
the detriment of other purposes (e.g. canal navigation, hydropower generation, and fisheries). 
The legal and contractual ramifications of this course of action are the subject of pending 
litigation. 

The absence of any upstream compensating reservoir means the impact on Hinckley Reservoir 
water levels during either drought or flood will be exaggerated.  The back-to-back 2006 flood 
and 2007 drought experienced in the Mohawk Valley coincidentally, represented the extremes in 
weather conditions experienced at the location since the drought of record, in 1964. 



 

 
 

 

 
 

 
 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

 

The Report does not fully consider the hydrology of the reservoir.  Among the facts not fully 
explained in the final Report are: 

•	 MVWA has the lowest intakes from the Hinckley Dam, which means that they may still 
draw water when others cannot.  Historically, there has been sufficient water for 
MVWA’s current level of use.  At current demand, the Canal System, hydropower 
companies, and fisheries will be jeopardized before MVWA’s customers are affected; 

•	 When the Corporation reduced its withdrawals at the request of the State Emergency 
Management Office (SEMO) and the Oneida County Department of Health, the 
discharges from Hinckley Reservoir fell below those required by the 1920 Operating 
Diagram, and this has resulted in the State and the Corporation being served with a Notice 
of Intention to File a Claim to pay damages to the downstream hydropower generators for 
loss of revenues; 

•	 The 1921 Agreement with the hydropower companies also resulted from the settlement of 
litigation over the water rights, and required that the discharges from Hinckley Reservoir 
be maintained at the rates set forth in the 1920 Operating Diagram. 

While the Report recommendations task the MVWA with correcting some of these issues, the 
Report does not necessarily recognize the implications surrounding the remedies.  The legal, 
regulatory and contractual issues involved in the low level pumping and drinking water 
conveyance recommendations are very significant.  The Report does not directly consider the 
key questions of (1) how much water can be provided in the absence of an upstream 
compensating reservoir, and (2) should the State subsidize a single local water authority, 
MVWA, that dismantled its own reservoir above Hinckley Reservoir and now wants to take 
more water to expand its service area. 

The Working Group did not address the legal basis from which MVWA is permitted to withdraw 
Hinckley Reservoir water for MVWA customers, as well as the impacts on Hinckley Reservoir 
levels from MVWA withdrawals on the rights of other users of that resource.  The 1917 
Agreement, between the State and (now) the Canal Corporation and the predecessor to MVWA 
forms the sole basis for MVWA to take water from Hinckley Reservoir.  The permission to 
withdraw water, however, came with obligations to which it agreed. One was that it construct 
and maintain “a compensating storage reservoir” or reservoirs, the first being at Gray, NY, on the 
Black Creek, a tributary of the West Canada Creek above Hinckley Reservoir.  Issues 
surrounding the 1917 Agreement are presently being litigated, but there are explicit provisions in 
the Agreement that establish its intent and are essential for understanding Hinckley Reservoir 
operations.  The 1917 Agreement states: 

“The [ Water Company] covenants and agrees that it and its successors, grantees and 
assigns will at all times maintain, or cause to be maintained, a storage reservoir or 
reservoirs above the State dam at Hinckley, on West Canada Creek or its tributaries; fill 
the same from time to time from the flood, freshet or excess of the flow of water in said 
creek or its tributaries over and above the amount of water sufficient to comply with the 
contracts hereinafter mentioned, and from said reservoir or reservoirs, discharge into, 
contribute and supply to the natural flow of West Canada Creek, above the aforesaid 
State dam from time to time, quantities of water sufficient to comply fully with such of the 



 

 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 

 

 
 

 
 
 

 
 

 
 

 
 
 
 

 

provisions of the several contracts of the [Water Company] with the [Hydropower 
Companies].” 

MVWA becomes obligated to release water from its upstream compensating reservoir(s) when 
the flow into Hinckley Reservoir is below 335 cfs.  When this low-flow point is reached, the 
MVWA is required to replace all the water it takes from Hinckley in order to ensure that its 
withdrawals will not impact the water in the reservoir needed for other users.  Without Gray 
Reservoir, MVWA is unable to meet its contractual obligations and is prohibited from taking 
water from Hinckley Reservoir.  The 1917 Agreement states: 

"…And it is further understood and agreed that in the event of the failure of the [Water 
Company], its successors, grantees or assigns to provide and operate or cause to be 
provided and operated the storage reservoir or reservoirs as and in the manner in this 
paragraph provided, it shall have no right or authority or be permitted to take or draw 
water from the said State reservoir or said creek above Trenton Falls while such failure 
continues …” 

During the 122 days between June 1, 2007 and September 30, 2007, the calculated Hinckley 
Reservoir inflow was less than the required 335 cfs for 101 days, or 83 percent of the time. 
Following its demolition of the Gray Reservoir Dam in 2002, MWVA cannot provide the 
required low-flow compensation as its agreement required.  The consequence of this was 
dramatically lower Hinckley Reservoir levels throughout the summer of 2007.  MVWA’s 
consultant, Barton and Loguidice indicated in documents supporting their Safe Yield Analysis 
for Hinckley Reservoir in 2004 that MVWA’s failure to maintain compensating reservoir(s) and 
the requisite low-flow compensation “demonstrates how detrimental MVWA taking is to 
reservoir level”. 

The Corporation seeks to clarify the following Finding and Recommendation: 

3. Use of Other Canal Sources 

The Report does not fully explain that most of the Canal System’s 20 other reservoirs are not a 
realistic supply-alternative to Hinckley and Delta Reservoirs because they are small, remote, and 
mechanically unusable and/or present their own environmental or contractual limitations.  This 
means that the water contained in them could be very difficult to bring to the needed location at 
the summit-level of the canal in a timely manner.  The local communities at those locations, not 
consulted for this Report, may very well oppose these drawdowns. 

In addition, even those reservoirs which can provide some water could never supply the volume 
of water that would be needed during drought periods.  The only other reservoir that offers any 
significant relief to help alleviate problems during a drought is Delta Reservoir.   In each 
navigation season, including 2007, Delta Reservoir has been used extensively.  The finding on 
page 63 makes it appear as if the Corporation does not use Delta, but rather exclusively relies on 
Hinckley.  The recommendation on this same page suggests that the Corporation “should 
consider using … Delta Reservoir for water needed in the Rome Summit section when the 
Hinckley Reservoir water levels are below normal or declining.”  This is already standard 
operating procedure, yet it may lead a reader to believe this option has not been used in the past, 
or worse, that the Corporation had not considered or utilized this resource. 



 

 

 
 

 
 

 

 
 

 
 

 

 

The Corporation would like to comment on the funding issues surrounding the following Finding 
and Recommendation: 

7. Canal Resource Infrastructure Limitations 

In general, the Report makes a number of costly recommendations, but does not say how they 
will be funded.  The Corporation’s Capital Program is primarily funded using toll revenues from 
the Thruway Authority.  The use of toll revenue to support the Canal System was recently a 
subject of public debate over the increase in tolls.  The Corporation is concerned that Thruway 
toll payers will now be called upon not only to fund the Canal System, but also to subsidize 
infrastructure costs of a single local water authority. 

The Report suggests that the Corporation should assess and upgrade its infrastructure in 
Recommendation 7.  The recommendation goes on to say that the “long term study should 
identify capital improvements and funding mechanism for modernizing canal capital facilities 
and related operational systems.”  However, the Corporation notes that no funding source for this 
recommendation is specified in the Report.  Furthermore, many of the possible infrastructure 
improvements may have little or no benefit to the users of Hinckley Reservoir. 

Much more work remains to be done.  The Corporation is committed to working with all parties 
in a collaborative fashion. 




